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executive 
summary

	 The Constitution of Missouri includes 
more provisions addressing the property 
rights of citizens than that of any other 
state. The careful restrictions it places 
on the use of eminent domain show 
that, in ratifying the Constitution, the 
people of the Show-Me State intended 
to prevent the abuse of eminent domain 
to benefit private parties. Despite these 
protections, however, few states today 
have so dismal a record of eminent 
domain abuse as Missouri.1 And, in 2008, 
despite the constitutional and statutory 
restrictions on the government’s ability 
to take one person’s home, business, or 
house of worship and give it to another 
private owner, the Missouri Supreme 
Court chose to expand the power even 
further, placing the property rights of all 
Missourians in even greater jeopardy.
	 This study will examine the case 
of City of Arnold v. Tourkakis,2 to 

describe the protections to which 
Missourians should be entitled and 
how Missouri’s courts have eroded 
the legal barriers that once protected 
citizens from governmental efforts 
to transfer property from one private 
owner to another. Part I, therefore, 
details the constitutional provisions 
governing eminent domain in Missouri. 
Part II discusses the Missouri Real 
Property Tax Increment Allocation 
Redevelopment Act3 — the “TIF Act” 
— which was at the center of the 
Tourkakis case.4 Part III will detail the 
Tourkakis litigation, and Part IV will 
describe the court’s decision and its 
shortcomings.

homer tourkakis 
and the city of 

arnold
	 In 1988, dentist Homer Tourkakis 
and his wife purchased property in 
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the city of Arnold, Mo., a city 20 miles 
south of Saint Louis with a population of 
some 20,000 people. The Tourkakises’ 
property overlooked Interstate 55, making 
it a prime location, and the business 
flourished, enabling Homer Tourkakis to 
employ five office workers and assistants, 
including his wife, Julie. Almost 20 years 
later, city officials began the process of 
condemning Tourkakis’ property as part of 
an economic development project called 
the Arnold Triangle. The project called 
for the construction of a 325,000-square-
foot shopping center that would include a 
Lowe’s Hardware Store, an Office Depot 
supply store, and other retailers — all 
constructed by THF Realty, a powerful 
developer behind many development 
projects in Missouri suburbs.5 In 2005, the 
city enacted an agreement with THF Realty 
promising to condemn land for transfer to 
THF to construct the project, and declared 
a region of the city to be blighted.
	 On June 16, 2006, the city filed a 
petition in eminent domain against Homer 
and Julie Tourkakis, asserting that it 
had authority under the TIF Act to take 
ownership of the dentist’s office.6 The 
city’s petition also cited two other state 
laws governing condemnation. However, 
these were not applicable because they 
referred to public works projects rather 
than redevelopment projects,7 and, in any 
event, the city never pled the relevance 
of or followed the procedures established 
under either of these other statutes. It was 
thus clear from the outset that the city’s 
eminent domain action could be based 
only on powers that it claimed to derive 
from the TIF Act.
	 The Tourkakises responded to the 
petition by denying that the city of Arnold 

had either constitutional or statutory 
authority to condemn their property, 
and arguing that their property was not 
blighted. They asked the court to dismiss 
the city’s petition, arguing that the TIF Act 
did not permit the city to condemn their 
land for redevelopment and that the TIF 
Act violated constitutional restrictions on 
eminent domain.

i. missouri’s 
constitutional 

provisions 
restricting 

eminent domain
	 The Tourkakises’ first argument in 
defense of their land was based on the 
unusual protections for property rights 
long ago incorporated into Missouri’s 
Constitution as a result of citizens’ 
concerns about abuses of the eminent 
domain power. Well over a century before 
the U.S. Supreme Court’s decision in 
Kelo v. New London8 brought the subject 
to its current national prominence, the 
taking of property from one private party 
for the benefit of another had been a 
highly controversial practice. During the 
19th century, governments often used 
eminent domain to take land from farmers, 
homeowners, and business owners and 
give it to railroads, even though those 
railroads were privately owned, for-profit 
enterprises rather than government 
entities. Those takings were generally 
permitted on the grounds that railroads, 
despite their private character, were 
in some sense still public institutions, 
because they were “common carriers” — 
that is, they were prohibited from refusing 
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service to anyone who wanted to use the 
railroad — and because their prices were 
limited and controlled by government 
agencies.9 Thus, the argument went, 
they were not really private users of the 
property taken through eminent domain. 
Although this rationale satisfied most 
courts, there was still widespread concern 
about the real danger of abuse among 
legal scholars like Michigan Supreme 
Court Justice Thomas Cooley,10 as well 
as landowners whose property had been 
targeted by politically well-connected (and 
sometimes corrupt) railroads.

A. The 1875 Constitution
	 Populist resentment against the 
abuse of eminent domain led many states 
to adopt new constitutional restrictions 
on its use during the years following 
the Civil War.11 Nowhere was this more 
evident than in Missouri, which called 
a constitutional convention in 1875.12 
That convention added new provisions 
to the state’s bill of rights that prohibited 
the use of eminent domain for private 
benefit. The 1820 Constitution had 
declared that private property could be 
taken only “for public use,”13 but the 
1875 delegates  added a new clause 
forbidding government from damaging 
property except for public use, as well 
as a separate provision, found today in 
Article I, section 28, declaring that “no 
private property can be taken for private 
use, with or without compensation.”14 The 
Missouri Constitution thus became one 
of only two state constitutions to include 
two separate sections in its bill of rights, in 
order to make the public use requirement 
as clear as possible.15 This “no private 

use” clause, like similar language added 
to other state constitutions in the same 
era,16 was devised to clarify that even 
if private development would benefit 
the public in some way by increasing 
commerce, that alone could not justify the 
use of eminent domain. One delegate to 
the convention explained that reiterating 
the ban on private condemnations would 
mean “that it shall not be competent for 
the General Assembly if some one covets 
the vineyard of his neighbor[17] to declare 
that that vineyard may be taken and used 
as the vineyard of the trespasser and 
‘that it is hereby devoted to public use.’”18 
The double prohibition on private takings 
would shut “the door to all schemes of 
spoliation.”19

	 The convention also reinforced 
the new Constitution’s prohibition on 
condemnations for private benefit by 
requiring courts to act independently in 
eminent domain cases — adding what 
later generations would call “heightened 
scrutiny” whenever a property owner 
argued that a taking was not for “public 
use.” The new clause declared that 
“when an attempt is made to take private 
property for a use alleged to be public, the 
question whether the contemplated use 
be public shall be judicially determined 
without regard to any legislative 
declaration that the use is public.”20 This 
prohibition against courts deferring to 
legislatures would restrict the power of 
the state or of cities to grant economic 
benefits to politically influential private 
parties. “Now that has been the difficulty 
heretofore,” explained delegate Francis 
Black. “[P]roperty has been taken for 
purposes which many times was not really 
public.”21 
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	 Finally, the 1875 convention added 
a section — also unique in American 
state constitutions — declaring that 
“the enjoyment of the gains of their 
own industry” is a “natural right” that 
government must secure, “and that when 
government does not confer this security, 
it fails in its chief design.”22 
	 As these provisions — and as the 
lengthy convention debate about the 
assessment of damages in eminent 
domain cases — demonstrate, the 1875 
convention saw it as a top priority to limit 
the ability of powerful railroad corporations 
to exploit the eminent domain power by 
using the excuse that their economic 
prosperity provided benefits to the general 
public.23 Given all these new constitutional 
declarations against the abuse of eminent 
domain, it is not surprising that Missouri’s 
courts provided strong protections against 
such abuses shortly after the 1875 
Constitution was ratified.
	 In 1881, the state Supreme Court 
rejected an attempt to take land through 
eminent domain for a private road, 
observing that “the wisdom of [the] 
framers is nowhere so conspicuously 
displayed as in the careful manner in 
which they have sedulously guarded 
private property and the rights incident 
thereto against ruthless invasion, and 
virtual confiscation under the thin disguise 
of legal process.”24 Three years later, the 
same court noted that the new prohibition 
on private takings “in so many words, 
was not in the [prior] constitution,” but 
was added in response to “adjudications 
by the courts of this State, as well as the 
current history of the times developing so 
many devices and schemes by individuals, 
legislatures and municipalities to obtain 

private property against the owner’s 
consent for purely private purposes.”25 The 
new bar against private takings was really 
a way of emphasizing what was “always 
the common law of the land that private 
property could not be taken for private 
use against the owner’s consent.” This 
principle “springs from the inviolability of 
individual right, the encouragement to the 
acquisition of property by the citizen, the 
aim and office of every just government.”26 
	 In 1906, the court explained why 
judges should not defer to elected officials 
when they try to use eminent domain for 
economic development. “[S]uppose an 
influential individual, to whom a slice of 
his neighbor’s property would be very 
convenient, should ask the city council to 
condemn that property for his use,” wrote 
Justice Leroy Valliant. If the city enacted 
an ordinance taking land for such private 
uses, that ordinance would obviously be 
“void on its face.” But if, “in order to give 
it validity,” the city were to claim “that 
the property was to be condemned for a 
public street, would such a false recital 
in the ordinance be conclusive, would it 
put the man whose property was to be 
taken … beyond the protection of the 
constitutional guarantee that their property 
should not be taken for private use?” The 
answer was clearly no. The Constitution 
required courts to review such takings 
independently, so that they would not 
become “a mere tool to do the will of the 
council, with no power to inquire into the 
truth of the matter.” 

Valliant continued:
	 What protection has a citizen for his 
constitutional rights, if the courts cannot 
look through a sham and see the truth, 
and how can the courts learn the truth 
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if they must take the recitals in the 
ordinance as conclusive, and reject all 
evidence to show their untruth? What 
a reproach it would be to our system 
of jurisprudence and how humiliating 
would be the attitude of our courts if 
they were so powerless! But our law is 
not so lame, and our courts are not so 
impotent.27

	 Yet other populist ideas were also 
strongly felt at the 1875 convention — in 
particular, the demand for “home rule” 
for large cities.28 Up to that point, cities 
derived authority for most municipal 
functions from the state legislature, which 
caused city officials to complain that 
they were often hampered or delayed 
by state bureaucracy when they tried to 
act on local problems. The home-rule 
movement sought to renovate state-
municipal relations by granting autonomy 
over certain city functions directly to 
city officials, so that they could act with 
more or less the full authority of state 
government. This grant took the form of 
a charter, issued to the city by the state 
legislature. The 1875 convention was the 
first in the nation to implement municipal 
home rule.29 At first, only cities of at least 
100,000 people — only Saint Louis and 
Kansas City qualified — were allowed 
to become charter cities,30 but as people 
came to believe that local problems 
could be dealt with more effectively and 
with more citizen oversight if they were 
handled by local officials, that minimum 
was reduced. Today, cities with as few 
as 5,000 people can petition for a charter 
granting them home rule powers.31 
However, while smaller cities now qualify 
for charters, the constitutional distinction 
between charter cities and non-charter 

cities remains, and is routinely enforced 
by courts.32 Only 37 cities in Missouri 
have received charters from the General 
Assembly, while more than 800 non-
charter communities continue to rely on 
the state as the source of their powers.33

B. The 1943–44 Constitution
	 In 1943–44, the state held another 
constitutional convention, at which the 
delegates reenacted all of the previous 
restrictions on eminent domain that had 
been adopted in the 1875 Constitution. 
But it went on to add a new section, Article 
VI, section 21, which would mark the most 
significant change in eminent domain law 
in Missouri history.
	 By the mid-1940s, the Progressive 
movement and the New Deal had 
dramatically changed the status of 
property rights in American law. Whereas 
earlier generations of Americans had 
believed that the purpose of government 
was to “restrain men from injuring one 
another, [and] leave them otherwise 
free,”34 the Progressive revolution in 
political philosophy promulgated the 
notion that government should also take 
an active role in controlling the growth 
and direction of American society. 
Progressives held that government 
should have power to dictate the physical, 
psychological, social, moral, intellectual, 
and economic lives of all citizens, as 
part of a program to radically transform 
persons and society into an allegedly 
more scientific, centrally planned machine 
of progressive improvement.35 Property 
rights and eminent domain were, naturally 
enough, a focal point of this ideological 
shift.36 
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	 America’s founders saw property 
rights as essential protections against 
the tendency of those in power to 
encroach upon individual liberty, but 
the Progressives saw property as a 
communal resource whose ownership 
and use could be manipulated by the 
state to accomplish its own purportedly 
benign purposes.37 Justice Louis Brandeis 
espoused this doctrine when he wrote 
that “rights of property and the liberty 
of the individual must be remoulded, 
from time to time, to meet the changing 
needs of society.”38 The power of eminent 
domain was at the forefront of this effort 
to “remould” property rights, and thus 
courts dramatically expanded that power 
during the Progressive era, declaring that 
it could be used for “anything calculated 
to promote the education, the recreation, 
or the pleasure of the public.”39 In 1923, 
the Missouri Supreme Court held that 
“modern conditions and the increasing 
interdependence of the different human 
factors in the progressive complexity of a 
community” meant that government could 
“limit individual activities at more points 
than formerly.”40 This impelled the court 
to adopt a “liberal application of the term 
‘public use.’”41

	 Although the Progressive agenda 
initially met some resistance in state and 
federal courts, that resistance had melted 
by the 1930s, when Franklin Delano 
Roosevelt’s New Deal programs put into 
practice the government controls and 
restrictions on individual freedom that 
the Progressives espoused. State and 
federal courts followed suit by adopting 
the Progressive interpretation of the U.S. 
Constitution, primarily through the creation 
of “rational basis scrutiny,” and the related 

notion that property rights were to be 
treated as secondary rights, of lesser 
constitutional importance than speech or 
other democratic-participatory rights.42 
As historian Arthur Ekirch explained, by 
the time Missouri’s new state Constitution 
was written, the principles of classical 
liberalism had been all but erased from 
the nation’s political debates, replaced 
with “a general demand for some form 
of economic planning and government 
action.”43 The Roosevelt era’s aggressive 
economic control took many forms, 
including expansive use of eminent 
domain for economic development.
	 The road had been paved by the 
Progressives, who not only broadened the 
definition of “public use,” but also invented 
the concept of “blight.” Originally a word 
linked to plant disease, the term was first 
applied to communities by Progressives 
who saw government as something like a 
gardener, whose job it was to cut, bend, 
and manipulate the behavior of citizens so 
as to cultivate a society that conformed to 
the vision of those in power.44 Beginning 
in the 1920s, Progressive reformers 
began using eminent domain to “clean 
up” neighborhoods.45 This trend increased 
during the next decades, prevailing in 
the U.S. Supreme Court in 195446 as the 
fad of “urban renewal” began to reach its 
climax.47

	 Thus, when the Missouri constitutional 
convention of 1944–45 convened, the 
consensus among political and legal 
elites was that property rights had a lower 
constitutional status and that a legitimate 
— indeed, essential — task of government 
was to manage, control, and redistribute 
wealth so as to eliminate perceived social 
ills. Unsurprisingly, some delegates at 
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the convention were eager to expand the 
power of charter cities to employ eminent 
domain to eliminate slums and blighted 
areas. Yet the record shows that little time 
was spent on the issue.
	 On May 9, 1944, the convention’s 
“Committee on Local Government (City of 
St. Louis, St. Louis County, and Jackson 
County)”48 put forward a proposal to 
expand the eminent domain powers of the 
state and of charter cities for purposes of 
blight eradication. The proposal read:

	 The General Assembly shall have 
power to provide by law and any city or 
county operating under a special charter 
may provide by ordinance, for the 
clearance, replanning, reconstruction, 
redevelopment, and rehabilitation of 
blighted, substandard, and insanitary 
areas, and for recreational and other 
facilities incidental or appurtenant 
thereto, and they may condemn or 
permit the condemnation of property 
for such purposes and when so 
acquired, the owner of such property 
shall be invested with the fee simple 
title thereto, and may sell or otherwise 
dispose of such property subject to such 
restrictions as may be deemed in the 
public interest.49

	 The proposal was advanced by 
delegate Edward Stayton, who explained 
that it had been drafted by officials in 
Kansas City who sent it to the convention 
because they wanted the authority to 
eliminate “blighted areas.”50 The  
“[p]opulation has moved out — other 
inhabitants move in, and we now find 
great areas in some cities that are 
blighted, and the problem comes to that 
city of how to restore it — what to do 
about it.”51 Stayton’s words make it clear 

that the provision was intended almost 
solely to meet the demands of Kansas 
City and other large urban centers.52 He 
noted that everyone in the committee, 
after evaluating the proposal, “agreed that 
it was all right in the form in which it came 
to us from the City Counselor’s office 
in Kansas City,” and that the slum and 
blight that the proposal sought to remedy 
were “essentially the problems of the city 
concerned, and those cities should have 
the responsibility to restore those areas.”53 
Smaller communities did not suffer from 
the same problems and did not need the 
same power: 

	 It is not so serious with us as with 
many larger cities, nowhere near so 
serious with us as with many larger 
cities, nowhere near so serious to us as 
I understand it is in St. Louis. But in all 
conscience, it’s serious enough, terribly 
serious. And the city administration and 
the Chamber of Commerce in Kansas 
City are asking that this provision be 
adopted as it is and give them the power 
and the authority to proceed to do those 
things which they think will restore that 
area. They are perfectly willing to accept 
the responsibility as being theirs. They 
ask only that we give them definite 
authority to perform that function.54

	 When asked to clarify what this clause 
would mean, Stayton explained that it 
would “giv[e] the City Council of Kansas 
City or St. Louis the authority to condemn 
by ordinance entire areas if they see fit, 
small areas or large areas, whatever 
are deemed necessary for the purpose 
of cleaning up that blighted area.”55 He 
was quite explicit about how his proposal 
would allow government to condemn land 
and transfer it to private developers: “I can 
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visualize the Metropolitan Life Insurance 
Company, for instance, or anybody else 
coming into Kansas City or St. Louis and 
saying to the City Council, ‘Either you 
condemn fifty blocks … give it to us for 
the price that we want it condemned, 
or give us that authority and we will 
clean up this situation and restore and 
rebuild it.’”56 Later, delegate E. McDonald 
Stevens agreed, noting that Article VI, 
section 21, was “put in the Constitution 
for the purpose of giving a city or a county 
operating under a special charter the 
power to condemn property in blighted 
areas and the power to give the right to 
private individuals to condemn property 
for blighted areas and to rehabilitate that 
property ...”57

	 This appears to be the convention’s 
only discussion of what eventually 
became Article VI, section 21, of the 1945 
Constitution. That provision, as finally 
enacted, declares:

	 Laws may be enacted, and any city or 
county operating under a constitutional 
charter may enact ordinances, 
providing for the clearance, replanning, 
reconstruction, redevelopment and 
rehabilitation of blighted, substandard 
or insanitary areas, and for recreational 
and other facilities incidental or 
appurtenant thereto, and for taking 
or permitting the taking, by eminent 
domain, of property for such purposes, 
and when so taken the fee simple title 
to the property shall vest in the owner, 
who may sell or otherwise dispose of the 
property subject to such restrictions as 
may be deemed in the public interest.

	 This provision sets out the only 
exception to the Missouri Constitution’s 
otherwise severe restrictions on the use 

of eminent domain. But the phrase “laws 
may be enacted” creates an ambiguity. 
Under one interpretation, charter cities 
may use eminent domain to eliminate 
blighted areas, and the legislature may 
establish procedures by which they may 
do so. But non-charter cities may not 
condemn property for transfer to private 
owners, and the General Assembly 
may not authorize them to do so. This 
interpretation would respect the intentions 
of the authors of the 1945 Constitution, 
because it would allow government to 
use eminent domain to eliminate blight 
in large charter cities, while otherwise 
restricting the use of eminent domain to 
cases involving “public use.” What’s more, 
this interpretation complies with Missouri’s 
longstanding rule that courts should adopt 
the strictest plausible construction of laws 
involving eminent domain.58

	 Under a second interpretation, 
however, charter cities and charter 
counties may independently enact their 
own ordinances for eliminating blight, 
and the General Assembly may also 
grant non-charter cities the power to do 
the same thing. This interpretation is 
deeply flawed. To begin with, the eminent 
domain provisions appear in Article VI, the 
section of the Constitution devoted to the 
powers of charter cities. The convention’s 
delegates intended to grant autonomy 
only to large cities with respect to whether 
and when to use eminent domain to 
eliminate dangers to the community 
caused by run-down, crime-ridden parts 
of town. Moreover, interpreting this 
clause as allowing the General Assembly 
to authorize non-charter cities to use 
eminent domain for redevelopment 
would render as surplusage the phrase 
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for redevelopment. Others include the 
Urban Redevelopment Corporations 
Law,59 the Planned Industrial Expansion 
Law,60 and the Land Clearance for 
Redevelopment Authority Law.61 But 
unlike these other statutes, the TIF Act is 
concerned primarily with the funding of 
redevelopment projects. Tax Increment 
Financing is a tool by which local 
governments can finance development 
by borrowing against the anticipated tax 
income that will flow from the completed 
project.62 TIF is highly controversial. It is 
subject to widespread abuse,63 and its 
effectiveness is doubtful.64 Nevertheless, 
many states use TIF, and Missouri cities 
are particularly enthusiastic about it.65

	 The TIF Act includes elaborate 
financing provisions but only one passing 
reference to eminent domain. That 
reference comes in section 99.820(3) 
of the act, which declares that a 
“municipality” — defined elsewhere as 
including not only charter cities, but any 
“city, village, or incorporated town”66 — 
may, “pursuant to a redevelopment plan, 
subject to any constitutional limitations, 
acquire by purchase, lease, or, as part 
of a redevelopment project, eminent 
domain … land and other property … 
[as] reasonably necessary to achieve 
the objectives of the redevelopment 
plan.”67 Meanwhile, the state’s other 
redevelopment laws allow only charter 
cities to use the power of eminent domain 
for redevelopment. Because Arnold is 
a non-charter city, and could not look to 
these other laws, it claimed that section 
99.820(3) gave it the power to take the 
Tourkakises’ property for redevelopment. 
Yet the act did not grant Arnold that 
power.

“and any city or county operating under 
a constitutional charter may enact 
ordinances.” If the legislature may 
delegate the eminent domain power to 
non-charter cities without constitutional 
limitation, then Article VI, section 21, ought 
to read simply, “Laws may be enacted 
providing for the clearance, replanning, 
reconstruction ...”
	 Homer and Julie Tourkakis argued, 
therefore, that while large charter cities 
like Saint Louis might be able to use 
eminent domain to take land and transfer 
it to private developers, that power was 
not enjoyed by the city of Arnold, a 
third-class non-charter city. That power 
was specifically withheld from non-
charter cities by the framers of the state 
Constitution, and the General Assembly 
had no constitutional authority to give that 
power to non-charter cities. But even if the 
Constitution did allow the legislature to 
give this power to non-charter cities, they 
argued, it had not yet done so.
	 This second argument required the 
court to look into the meaning of the 
Missouri Real Property Tax Increment 
Allocation Redevelopment Act, or the 
“TIF Act,” a statute adopted in 1982 to 
facilitate the use of eminent domain for 
redevelopment throughout Missouri. 

ii. the tif act and 
non-charter 

cities
The second prong of Homer Tourkakis’ 
defense challenged the city’s use of the 
TIF Act to justify taking his business. The 
TIF Act is only one of the state’s many 
laws governing the use of eminent domain 
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A. The TIF Act Did Not 
Grant Non-Charter Cities 
the Authority to Condemn 

Property for Redevelopment
	 Because eminent domain can 
impose such serious injuries on innocent 
citizens, Missouri law has long required 
courts to construe eminent domain 
statutes strictly. Courts also apply strict 
construction to statutes granting powers 
to non-charter cities. Thus, even setting 
aside the constitutional question, Missouri 
courts should only construe the TIF 
Act to permit non-charter cities to use 
eminent domain for redevelopment if the 
language did so in “specific and express” 
terms.68 But, in fact, the act’s language 
is decidedly ambiguous because of its 
highly unusual and undefined reference 
to “constitutional limitations,” a phrase 
that occurs in no other state law. The act 
also conspicuously lacks any procedure to 
govern condemnation, strongly suggesting 
that the General Assembly did not intend 
to grant that power to non-charter cities. 
Given these ambiguities, a Missouri 
court faithfully applying strict construction 
should have concluded that the TIF Act 
did not give non-charter cities the power to 
use eminent domain for redevelopment.69

	 Aside from the act’s ambiguous 
language, there is also no extrinsic 
evidence to suggest that the General 
Assembly intended the TIF Act to expand 
the eminent domain power. The Missouri 
legislature did not record its deliberations 
over the TIF Act, so the only available 
insight into the Assembly’s motives comes 
from the report on the bill prepared by the 
legislature’s research analyst.70 That report 
contains no reference to eminent domain, 
and neither do articles published in legal 

periodicals or newspapers at the time the 
act was passed.71 Instead, all of these 
sources focus on the subject referred to 
in the title of the act itself: financing. The 
TIF Act was written to govern the funding 
of redevelopment projects, not to grant 
independent power of eminent domain. 
There is certainly no evidence that the 
General Assembly intended to give non-
charter cities any new eminent domain 
powers. To the contrary, the act’s unique 
reference to “constitutional limitations” 
suggests that it was meant only to refine 
redevelopment powers that already 
existed. While those cities already allowed 
to use eminent domain would also be able 
to finance projects by using tax increment 
financing, the TIF Act itself did not create 
any new condemnation authority.

B. “Subject to 
Constitutional Limitations”

	 The city of Arnold argued that 
because the act referred to the use of 
eminent domain by “municipalities,” the 
court should find that the act gave all 
cities, with or without a charter, the power 
to use eminent domain for redevelopment. 
This argument failed to address the 
phrase “subject to constitutional 
limitations.” That phrase is given no 
further definition in either the statute or 
the case law, and does not appear in any 
other Missouri statute. Its very uniqueness 
calls for explanation.
	 The Missouri Constitution itself grants 
only to charter cities the power to use 
eminent domain for blight clearance. 
The statutory reference to “constitutional 
limitations,” in a statute that implicates the 
use of eminent domain in areas designated 

The Missouri 
Constitution 
itself grants 

only to charter 
cities the power 
to use eminent 

domain for blight 
clearance.



11

as “blighted,” appears to be an attempt to 
acknowledge the limits of the power granted 
by Article VI, section 21. The words “subject 
to” indicate that the legislature understood 
the boundaries of eminent domain, and 
intended to work within those boundaries 
instead of unconstitutionally granting 
eminent domain powers to non-charter 
cities or expanding legislative authority. 
Furthermore, similar statutory language 
in other states has been interpreted as 
indicating a legislative intent to avoid 
pushing constitutional boundaries.72 
Courts usually apply limiting constructions 
in such cases, concluding that where a 
legislature expressly invokes “constitutional 
limitations,” it does not intend to push the 
boundaries of its constitutional authority.73

	 The only apparent alternative to this 
interpretation would be to read the phrase 
“subject to constitutional limitations” 
as referring to broad constitutional 
protections like due process and just 
compensation. But this reading would 
make the language superfluous, because 
all statutes are automatically “subject to 
constitutional limitations” in that sense. 
Given the age-old rule that statutes 
should not be interpreted in ways that 
render any words ineffective, such an 
interpretation seems unreliable.74 Instead, 
the constitutional limitations clause should 
be read as imposing a meaningful limit on 
the TIF Act’s grant of powers. Be that as 
it may, this undefined phrase introduces 
an ambiguity into the statute, and the 
ambiguity means that the TIF Act does 
not clearly and explicitly grant non-charter 
cities the power to condemn property 
for redevelopment. Under the strict-
construction requirement, therefore, that 
interpretation is barred.

C. Lack of Procedure

	 Whenever it has passed a law 
providing for the use of eminent domain, 
the General Assembly has always 
included either a set of procedures to 
be followed75 or a cross reference to 
procedures established in some other 
statute.76 But the TIF Act contains no 
such language; it creates no procedure 
for condemnation, and does not instruct 
city officials to use the procedures of 
any other condemnation law. This is 
not surprising, because the TIF Act is a 
financing mechanism, not a condemnation 
law.
	 As Missouri’s Western District Court 
of Appeals noted in one 2004 decision, 
the absence of “a means of enforcing” 
an alleged power is good reason to 
believe that “the General Assembly never 
intended” to grant such power.77 This 
basic idea has been reflected in the courts 
of other states, as well. In one Washington 
case, the state Supreme Court was asked 
to determine whether a park district had 
the authority to condemn property for park 
purposes under a statute that conferred 
on park districts “‘the right of eminent 
domain,’” and the power to “‘purchase, 
acquire and condemn lands,’” but which 
contained “no method of procedure ... 
for the exercise of the power of eminent 
domain by park districts.”78 The court 
noted that the statute stated “no method 
of procedure ... either directly or by 
implication or by reference to other acts 
having a similar purpose.”79 The law did 
not provide “for the filing of any petition, 
[or a] description of the contents thereof 
… nor … any designation of the court in 
which the property owner shall appear.”80 
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Many other important procedural elements 
were also missing, provisions which the 
court found were “not merely matters of 
form; they are essential to due process 
before private property may be taken 
for public use.”81 This silence as to 
procedure contrasted with the detailed 
procedures provided by other state 
statutes authorizing the use of eminent 
domain. Because the court was required 
to construe statutes granting eminent 
domain power strictly, the absence of a 
condemnation mechanism meant that 
even in instances where the legislature 
clearly intended to grant the power of 
eminent domain, its effort could not be 
effective.82 
	 Likewise, the lack of a condemnation 
procedure in Missouri’s TIF Act strongly 
indicates that it was not designed to 
convey eminent domain powers to cities 
that did not already have such powers 
under other statutes. Those other statutes 
do point to procedures to be followed, 
and thus it was unnecessary for the 
TIF Act’s drafters to include either a 
procedure or a cross-reference to such 
a procedure. Because charter cities 
in Missouri are permitted to establish 
their own condemnation procedures, 
and other redevelopment statutes 
either provide procedures or require 
condemning authorities to use the state’s 
general condemnation statute, the TIF 
Act’s lack of a procedure is all the more 
noticeable. Although the city argued 
in the Tourkakis case that the state’s 
general condemnation rules provided the 
necessary procedural guidelines, those 
rules apply only to condemnations for 
public utilities like “road[s], railroad[s], 
street railway[s], telephone[s],” and others, 

laid out in a long and specific list.83 But 
that list does not include redevelopment 
condemnations, and Missouri courts have 
never declared that this section is the 
default rule for all condemnation actions.84

	 The legislature’s failure to provide a 
procedure for condemnations in the TIF 
Act is a strong indication that that law 
was not meant to convey condemnation 
authority to entities that did not previously 
enjoy that authority.

D. Strict Construction
	 Missouri law specifies that the powers 
of non-charter cities are to be construed 
strictly.85 In part, this is a function of the 
charter/non-charter distinction: Charter 
cities enjoy a good deal of autonomy, but 
non-charter cities are “creatures of statute 
and only have the powers granted to them 
by the legislature.”86 Under the rule of 
strict construction, courts do not presume 
that a non-charter city has a power unless 
a statute or constitutional provision clearly 
grants that power in express terms.
	 In one 1902 decision, the court of 
appeals held that a statute that granted 
non-charter cities the power to establish 
gasworks for the lighting of city streets 
did not also allow them to establish 
electrical companies for that purpose. 
Although the statute allowed non-charter 
cities to set up streetlights, or to contract 
with private companies to do so, the court 
found that they had no power to establish 
electrical companies.87 The court 
recognized that its interpretation might 
be “considered too narrow,” but it noted 
that “[t]he grant of legislative powers to 
municipalities is to be strictly construed, 
and, if there be a reasonable doubt of the 

The lack of  a 
condemnation 

procedure in 
Missouri’s TIF 

Act strongly 
indicates that 

it was not 
designed to 

convey eminent 
domain powers 

to cities that did 
not already have 

such powers 
under other 

statutes.



13

Missouri law 
requires strict 
construction 
of statutes 
purporting to 
grant the power 
of eminent 
domain. That 
power “should 
not be gathered 
from doubtful 
inferences, or 
from vague 
or ambiguous 
language, and 
every reasonable 
doubt should 
be resolved 
adversely to the 
existence of the 
right.”
 

existence of a power, it will be held not to 
have been granted.”88

	 Missouri law also requires strict 
construction of statutes purporting to grant 
the power of eminent domain.89 That power 
“should not be gathered from doubtful 
inferences, or from vague or ambiguous 
language, and every reasonable doubt 
should be resolved adversely to the 
existence of the right.”90 Thus, statutes 
purporting to grant the eminent domain 
power to non-charter cities are subject 
to a doubly strict construction.91 Courts 
have in the past been highly skeptical 
of such claims of power. In State ex rel. 
Missouri Cities Water Co. v. Hodge,92 
a third-class city tried to condemn a 
waterworks company and to maintain 
it as a municipally-owned waterworks, 
claiming authority under a law that allowed 
third-class cities to “acquire ... maintain 
and operate, waterworks.”93 Although this 
seems liked a reasonable interpretation of 
the law, the state Supreme Court employed 
a strict construction, concluding that it did 
not allow such an “extraordinary exercise of 
the power of eminent domain.”94 Likewise, 
in City of Smithville v. St. Luke’s Northland 
Hospital,95 the judges found that a non-
charter city lacked authority to condemn 
a private hospital and operate it as a 
government-run hospital. A Missouri law96 
did authorize the use of eminent domain 
to take “lands” for the establishment of 
hospitals, and the city claimed that this 
implied the authority to condemn existing 
hospitals.97 However, again employing 
strict construction, the court rejected 
this argument: “Smithville’s proposed 
interpretation of the statute is strained and 
involves a liberal construction rather than 
an appropriate strict construction of the 

statutory language. This court finds that a 
proper construction of the statute reveals 
no specific and express statutory authority 
for Smithville’s proposed condemnation of 
an existing hospital.”98

	 Perhaps the most important recent 
case invoking the rule of strict construction 
is Missouri Highway & Transportation 
Commission v. Eilers,99 in which the court 
of appeals prohibited the state highway 
department from entering private land to 
conduct a “soil survey,” even though the 
department had explicit statutory power 
to “survey” land that it was considering 
condemning for the construction of 
highways.100 A soil survey evaluates the 
surface strength of land to determine 
whether it can support a highway; it is 
quite different from the standard “survey,” 
which measures the metes and bounds 
of property. The court rejected the 
department’s attempt to use its power 
to “survey” land as an authorization for 
conducting a “soil survey” against the 
owner’s will. It came to this conclusion 
because purported grants of eminent 
domain power must be strictly construed, 
and if the statute were construed as 
authorizing pre-condemnation soil 
surveys, the statute would have “violate[d] 
constitutional restrictions on the taking 
and damaging of private property without 
just compensation.”101

iii. the trial court 
sides with the 

dentist
	 After extensive hearings, Circuit 
Judge M. Edward Williams ruled against 
the city and allowed Dr. Tourkakis to keep 
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his property.102 But the grounds of the 
ruling were unclear. Addressing Homer’s 
constitutional argument, Judge Williams 
noted that although government “has the 
inherent power to take private property 
by eminent domain for true public uses,” 
including “roads, sewer systems, [or] 
water lines,” it “most emphatically” did 
not have any power to take land for “the 
construction of a shopping center by a 
private developer.”103 Judge Williams 
reasoned that even though “projects that 
increase property and sales taxes” would 
doubtless lead to “economic benefit[s],” 
those benefits were not a constitutional 
public use. Moreover, the language of the 
Constitution barred non-charter cities from 
using eminent domain for redevelopment: 
“If it was intended that all cities and 
counties have authority to take property 
for this purpose by eminent domain, 
what do the words ‘operating under 
a constitutional charter’ mean?” That 
phrase, the judge reasoned, “can only 
mean that the delegates who wrote the 
Constitution of 1945 and the voters who 
approved it intended to limit the awesome 
power of eminent domain in such cases 
to charter counties and cities.”104 Thus, 
Judge Williams concluded, “to the extent 
[that the TIF Act] is inconsistent with 
Article 6, section 21 of the Constitution of 
1945, it is declared unconstitutional.”105

	 Yet a closer reading revealed that 
Judge Williams’ decision actually was not 
based on the Constitution, but on the TIF 
Act itself. The decision began with the 
observation that while there was “much 
room for philosophical debate about what 
takings of private property ought to be 
permitted by law,” the court would “limit 
its discussion to what the law appears 

to authorize.”106 And the TIF Act, wrote 
Williams, did not give the city of Arnold 
the power to use eminent domain for 
redevelopment. The act, he wrote: 

provides that the acquisition of property 
is “subject to any constitutional 
limitations.” It cannot be assumed 
that the legislature intended that this 
language be meaningless. The Court 
would question whether the legislature 
could have conferred the power of 
eminent domain on all cities in light of 
Article 6, section 21, but that question 
need not be answered as the reference 
to “constitutional limitations” is a clear 
indication that there was no such 
intent.107

	 The overlapping constitutional and 
statutory discussions in Judge Williams’ 
decision gave rise to serious confusion in 
later stages of the case. The city claimed 
that the judge had based his opinion on 
constitutional interpretation, while the 
Tourkakises argued that the decision was 
really based on the TIF Act. But lawyers 
employ certain rules of interpretation that 
help resolve confusions like this, and those 
tools made it clear that the decision was a 
statutory decision and not a constitutional 
one. First, courts will usually try to avoid 
discussing constitutional issues, and 
will instead resolve cases on statutory 
grounds when possible.108 This rule of 
“constitutional avoidance” was probably 
what Judge Williams was referring to 
when he observed that the constitutional 
“question need not be answered,” and 
when he explained that the phrase 
“subject to constitutional limitations” in 
the TIF Act indicated that the statute did 
not expand the eminent domain power 
beyond what the state Constitution already 
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authorized — that is, only to charter 
cities. Second, the context makes clear 
that Judge Williams’ brief discussion of 
the Constitution was intended only to 
help interpret the statute’s reference to 
“constitutional limitations.” Third, courts 
will regard any discussion of unnecessary 
issues in a judicial opinion as non-binding 
“dicta.” Yet it was not necessary for Judge 
Williams to discuss the constitutional 
issues in order to resolve the case, since 
an interpretation of the TIF Act sufficed. 
Discussion of the meaning of Article VI, 
section 21, could not constitute the basis 
of the opinion — a fact made clear by 
Judge Williams’ conclusion that the city 
lacked the power “to take the property of 
defendants under [the TIF Act].”109

	 Nevertheless, confusion about 
whether Judge Williams had declared the 
TIF Act unconstitutional or simply ruled 
that the act did not give Arnold the power 
to condemn for redevelopment began 
almost immediately. The city of Arnold 
appealed the case directly to the Missouri 
Supreme Court, rather than to the Court 
of Appeals, on the basis of a law that 
gives the Supreme Court jurisdiction over 
“all cases involving the [constitutional] 
validity of a … statute.”110 Although they 
acknowledged that the case “involved” 
the validity of the TIF Act, the Tourkakises 
emphasized in their response111 that the 
real question was the extent of the city’s 
power under the act, and they addressed 
their arguments primarily to that issue. 
They pointed out that the act contained no 
procedure for eminent domain, included 
references to undefined “constitutional 
limitations,” and failed to provide a clear 
and unambiguous grant of power as 
required by the rule of strict construction. 

And, although they viewed the case as 
involving only statutory construction, 
and not a constitutional issue, they 
also argued that the act allowed the 
legislature to grant powers to condemn 
for redevelopment only to charter cities. 
Thus, they contended, the TIF Act would 
be unconstitutional if it did indeed extend 
the eminent domain power to non-charter 
cities like Arnold.

iv. the missouri 
supreme court 
expands the tif 

act

A. The Court’s Statutory and 
Constitutional Construction
	 The Missouri Supreme Court reversed 
the trial court in a short 5-1 decision, 
with one justice not participating.112 The 
decision was deeply influenced by the 
court’s confusion over whether the case 
was one of statutory or constitutional 
interpretation. Although the Tourkakises 
argued at length that the TIF Act did not 
give Arnold the power to use eminent 
domain for redevelopment, and despite 
the trial court’s declaration that it need 
not address the constitutionality of the 
TIF Act, the Supreme Court confined its 
opinion almost exclusively to the act’s 
constitutionality. It did not discuss any 
of the Tourkakises’ arguments about 
statutory construction.
	 The court began by employing the 
“standard of review for constitutional 
challenges to a statute,”113 which is a 
deferential standard, instead of the 
non-deferential standard of review 
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appropriate to statutory interpretation. 
It went on to declare that the legislature 
may grant eminent domain powers for 
redevelopment to non-charter cities, 
because the Constitution provides that 
“laws may be enacted” that facilitate the 
condemnation of blighted areas in non-
charter cities.114 As we have seen, this is a 
possible but unconvincing interpretation of 
the constitution‘s language, and appears 
to contradict the intention of the framers.
	 The court’s decision included only 
three sentences addressing whether 
the TIF Act grants eminent domain 
powers to non-charter cities. “The City 
is authorized under several statutes, 
including the TIF Act, to exercise eminent 
domain,” it asserted.115 “Arnold, as a 
non-charter city, derives its authority to 
utilize eminent domain from statutes, 
including the TIF Act.”116 Inexplicably, 
the court made no reference at all to 
the Tourkakises’ statutory construction 
arguments — arguments that took up 
more than 16 pages of their brief and 
virtually the entire oral argument.117 
The only explanation the court gave to 
justify its conclusion that the act gives 
such powers to non-charter cities was 
that it “allows urban renewal of blighted 
areas by permitting tax abatements to 
be used for the redevelopment of these 
areas. It is codified within chapter 99 
and authorizes ‘municipalities’ to utilize 
eminent domain to take private property 
to facilitate redevelopment.”118 The word 
“municipality,” the court noted, was 
“statutorily defined as a city, village, 
incorporated town, or any county.”119 Yet, 
as explained above, this broad reading 
of the act ignores the requirement that 
eminent domain statutes and statutes 

granting powers to non-charter cities be 
strictly construed. It also fails to explain 
the lack of any condemnation procedures 
in the act. Although asked to do so in 
a motion for rehearing, the court never 
addressed these complications.
	 The arbitrary nature of this expansion 
of the eminent domain power was 
suggested during proceedings before the 
court issued its ruling. In their brief, the 
Tourkakises objected that reading the 
act broadly so as to grant redevelopment 
powers to non-charter cities would 
seriously disrupt the constitutional 
distinction between the charter and 
non-charter cities.120 To this argument, 
the city of Arnold replied that there was 
“no reason why these important powers 
should be restricted to constitutional 
charter cities. … Charter cities do not, by 
definition, possess any unique attributes 
that predispose them to blight.”121 
Yet regardless of whether or not the 
Constitution and laws ought to distinguish 
between charter and non-charter cities, 
the fact is that they do so, and the former 
are granted powers that are withheld 
from the latter. The city provided no legal 
reason for departing from the long-
established constitutional structure, an 
error compounded during an exchange in 
oral argument:

	 [Attorney for the city of Arnold]: Why 
would the Constitution, adopted by the 
people of this state, say that we are 
going to distinguish charter cities and 
counties from other cities and counties 
throughout the state, and say “we’re just 
going to let you do it [i.e., use eminent 
domain for redevelopment], rather 
than you”? The suggestion that only 
charter cities and counties have the 
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competence and have the people and 
have the wherewithal to take care of 
their own communities is preposterous.
	 [Justice Teitelman]: But the 
Constitution ... does distinguish between 
different categories of cities for different 
purposes.
	 [Attorney]: Without question, Judge, 
but they distinguish between those 
entities without regard to a substantive 
issue like this. “Okay, you get to do this, 
charter city, and you don’t, third class 
city.” Tell the city of Chesterfield, a non-
charter city, of 47,000 people, that when 
it was sitting 20 feet under water, after 
the 1993 flood ... that “too bad, city of 
Chesterfield, you are a non-charter city, 
so you have to sit there and watch the 
guts of your city continue to decay and 
rot, because of the fact that that’s what 
the Constitution says” ... It would be 
an absolutely ridiculous reading of the 
Constitution to suggest that.122

	 It is difficult to see why this suggestion 
is so ridiculous. The whole reason the 
Constitution distinguishes between charter 
and non-charter cities is so that the former 
may do “substantive” things that the latter 
may not do. There is no other justification 
for creating different categories of cities 
if not to tell charter cities that they may 
do things that non-charter cities may not 
do. While an emergency situation like a 
flood might prove to be an inconvenient 
time for such a distinction, inconvenience 
is not a good reason for ignoring the 
state’s fundamental law. Moreover, while 
an emergency like a flood might call for 
extraordinary government powers, it is not 
analogous to a redevelopment project that 
takes place over the course of years and 
involves intricate planning on the part of a 

wide variety of business and government 
officials.
	 Finally, while the people of non-
charter cities are no doubt just as 
capable as citizens of charter cities of 
“taking care of their own communities,” 
the mechanisms by which they may do 
so are established by the Constitution, 
which grants different government powers 
to different types of city governments. 
Missouri law allows any city of more than 
5,000 residents to apply for a legislative 
charter and obtain the powers and 
privileges of charter cities. Yet Arnold 
and other large non-charter cities have 
chosen not to do so. Arnold’s argument 
— supported by no law or precedent — 
rested on nothing more than a desire 
to set aside constitutional distinctions 
between charter and non-charter 
cities when it found those distinctions 
inconvenient. The city demanded that 
the court ignore the differences that the 
Missouri Constitution makes between 
charter cities and non-charter cities, and 
ignore the choice of Arnold residents to 
decline to become a charter city. The 
court silently acquiesced in this demand, 
adopting without meaningful analysis a 
new, loose construction of the TIF Act 
that vastly expands the reach of eminent 
domain in Missouri.
	 In doing so, the Tourkakis decision 
ignored the constitutional avoidance 
rule, under which a court “will avoid the 
decision of a constitutional question if 
the case can be fully determined without 
reaching it,”123 as well as the requirement 
of strict construction. Even when a strict 
construction of a law is strained, a court 
will adopt it (so long as it is not absurd) in 
order to avoid addressing constitutional 
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questions unnecessarily.124 We have 
seen that in Eilers, the court of appeals 
adopted a restricted reading of the 
term “survey” in order to avoid conflict 
with the Constitution’s protections for 
property rights. In that case, the judges 
observed that “if [the statutes at issue 
in that case were] read to authorize 
soil surveys,” then the statute would 
authorize government officials to “violate 
constitutional restrictions on the taking and 
damaging of private property without just 
compensation.”125 This consequence was 
sufficient to justify a narrow construction 
because “statutes should be construed to 
avoid constitutional problems.”126 Likewise, 
in State ex rel. Taylor v. Land Clearance 
for Redevelopment Authority of Kansas 
City,127 the Missouri Supreme Court 
adopted a narrow construction of the 
Land Clearance for Redevelopment Act 
when it concluded that a redevelopment 
agency lacked statutory power to issue 
bonds to finance a project. The court 
found no express or implied authority to 
issue the bonds,128 despite the fact that 
the act (unlike eminent domain laws) 
was to be “liberally construed,”129 and it 
adopted this narrow construction so that it 
would not have to address a constitutional 
question.130 Yet the Tourkakis Court 
failed to abide by these restrictions, 
and, ignoring important rules of statutory 
construction, reached out to decide an 
unnecessary constitutional issue.
	 Justice Teitelman pointed out these 
problems in a short dissent. “A strict 
construction of the TIF act reveals no 
express delegation of the power of 
eminent domain to third-class cities,” 
he observed.131 It provides “absolutely 
no procedures” for the use of eminent 

domain, and “the most logical conclusion” 
would be that lawmakers presumed that 
cities “would proceed under the eminent 
domain powers already granted by 
applicable eminent domain statutes.”132 
Because non-charter cities lacked these 
powers, the TIF Act should not be read as 
giving them such powers.
	 Even if the TIF Act could be construed 
as broadly as the other justices thought, 
Teitelman had reservations about 
the act’s constitutionality. In his view, 
the Constitution “does not expressly 
authorize the wholesale delegation” of 
eminent domain. “Instead, it provides 
only that the legislature may enact a 
law allowing the use of eminent domain 
for a redevelopment project.”133 In 
his view, Article VI, section 21, would 
allow the General Assembly to give 
redevelopment powers to non-charter 
cities only on a project-by-project basis. 
This interpretation (which was not argued 
by either party) respects the constitutional 
distinction between charter and non-
charter cities, and preserves the state 
legislative oversight that has long been 
the rule for eminent domain powers. 
Article VI, section 21, was designed as 
a limited exception to this general rule, 
giving charter cities greater autonomy but 
retaining legislative authority in all other 
cases. Moreover, legislative oversight 
does sometimes serve as a check against 
the abuse of eminent domain by local 
officials.134 Yet this interpretation is hard to 
reconcile with the Constitution’s language, 
which refers to “laws … providing for the 
clearance … of blighted, substandard or 
insanitary areas” — in the plural.135 This 
language suggests that the legislature 
retains discretion to enact routine 
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procedures in non-charter cities, not on a 
case-by-case basis, but whenever those 
areas fall below standards set out in 
general laws.
	 The brevity of the court’s discussion 
of the TIF Act concealed from some 
observers the degree to which the 
Tourkakis case expanded the power 
of eminent domain in Missouri. The 
decision makes clear that every town 
and village in the state, no matter how 
small, now has the power to condemn 
private property and transfer it to private 
developers for the construction of projects 
designed to alleviate “blight.” The decision 
accomplished this in spite of the absence 
of procedural mechanisms, and in spite 
of traditional legal rules of interpretation 
that require courts to avoid constitutional 
questions and to strictly construe both the 
powers of non-charter cities and laws that 
address the power of eminent domain. 
	 In her Kelo dissent, Justice Sandra 
Day O’Connor warned that with the 
expansion of the eminent domain 
power, “Nothing is to prevent the State 
from replacing any Motel 6 with a Ritz-
Carlton, any home with a shopping mall, 
or any farm with a factory.”136 Likewise, 
although the power to condemn “blighted” 
and “substandard” areas was originally 
restricted to Missouri cities and counties 
that had gone through the process 
of adopting a charter, the Tourkakis 
decision extends that power to every 
local government entity in the state. 
This means that even residents of the 
state’s small communities, such as Sugar 
Creek,137 must now fear that their homes, 
businesses, and houses of worship could 
be next to be bulldozed for the private 
benefit of a commercial developer.

It is unfortunate 
enough that 
the Missouri 
Supreme Court 
chose to expand 
the power of  
eminent domain 
beyond what 
legislators 
intended, 
ignoring 
longstanding 
rules of  legal 
interpretation. 
But there 
are other 
reasons why 
the Tourkakis 
decision is 
particularly 
dangerous for 
the rights of  
Missouri’s home 
and business 
owners.

B. The Consequences of the 
Tourkakis Decision 

	 It is unfortunate enough that the 
Missouri Supreme Court chose to expand 
the power of eminent domain beyond 
what legislators intended, ignoring long-
standing rules of legal interpretation. But 
there are other reasons why the Tourkakis 
decision is particularly dangerous for the 
rights of Missouri’s home and business 
owners. Residents of charter cities are 
allowed the power of referendum,138 
which would allow them to act directly to 
prevent abuses of eminent domain. But 
residents of non-charter cities have no 
such guarantee. And, although residents 
of third-class cities like Arnold have a 
limited power to recall139 or impeach140 
city officials, they may recall officials only 
for “misconduct in office, incompetence, 
or failure to perform duties as prescribed 
by law,” which bars recalls motivated 
by disagreement with official policies.141 
There are also other significant restrictions 
on this recall power,142 which has caused 
confusion in the past.143 The grounds 
for impeachment are unclear as well.144 
Residents of fourth-class cities and 
villages have no power of recall.
	 The reason for this difference is that 
non-charter cities may exercise authority 
only by legislative grant, which means that 
the legislature can monitor the use of such 
power. If the legislature believes that non-
charter cities are abusing their powers, 
it can revoke or restrict those powers. 
Charter cities, by contrast, exercise 
autonomous authority, but are checked by 
citizens armed with the referendum power. 
This issue can be particularly important 
in the context of redevelopment, where 
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located urban 
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citizens can use a referendum to stop 
abuses of eminent domain.145 Residents of 
non-charter cities lack this power, and are 
therefore at greater risk of eminent domain 
abuse.
	 This concern is amplified still further 
when reflecting on the fact that residents 
of small communities are at greater risk 
of what America’s founders called “the 
mischiefs of faction”146 than are residents 
of large cities. James Madison argued 
that in small communities, it is more likely 
that a “common passion or interest” will 
lead the majority to violate the rights 
of unpopular individuals.147 As recent 
controversies over eminent domain 
indicate, the power to condemn land for 
redevelopment is a power especially 
susceptible to the problem of faction,148 
and this appears to be particularly true 
in smaller communities.149 As George 
Vaubel observed with respect to the 
autonomy of charter cities, “the dangers of 
majority abuse of government by factions, 
particularly by smaller units of government 
(as presented by James Madison with 
respect to federal/state relations) is of 
significant importance. The need to protect 
against possible abuse suggests that 
limits be placed upon local power.”150

	 What’s more, smaller communities 
appear to be more likely to use eminent 
domain for purposes of development as 
opposed to the redevelopment of slums 
or blighted areas. The original purpose 
of Article VI, section 21, was to enable 
city officials to eliminate deteriorating 
neighborhoods thought to be a source 
of crime and disease.151 The authors of 
the 1945 Constitution believed that these 
problems were far more likely to be found 
in urban slums than in rural communities 

or small towns. Although Missouri courts 
gradually broadened the category of 
purposes for which eminent domain may 
be employed during the years since the 
Constitution’s ratification — allowing 
condemnations not only to eliminate 
slums but also to remedy “economic 
underutilization”152 — even these 
expansive cases were confined to “urban 
redevelopment” on the grounds that  
“[c]entrally located urban land is scarce.”153 
In Annbar Associates v. West Side 
Redevelopment Corporation,154 probably 
the most important redevelopment case 
in Missouri law, the court observed that 
“the growth like ‘Topsy’[155] of our great 
cities” had “awakened [the state] to the 
realization that a result of that growth has 
been the creation of slums and blighted 
areas ... [which are] a breeding ground 
for juvenile delinquency, infant mortality, 
crime and disease. ... The people of 
the two great metropolitan areas of this 
state, Kansas City and St. Louis, have 
authorized their respective cities” to clear 
and redevelop “their blighted areas.”156

	 Rural communities, by contrast, seem 
more likely to employ eminent domain to 
attract businesses to otherwise unused 
or vacant land that is not dilapidated or 
depressed, but which local government 
would like to see transformed into tax-
producing commercial land.157 In one 
recent California case, for example, 
the desert community of California City 
— a sparsely populated city in Kern 
County — adopted a redevelopment plan 
designating vacant desert land for the 
construction of a test track for the Hyundai 
corporation.158 A 1998 report found 25 
redevelopment projects in California 
that consisted of more than 50 percent 
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vacant land, and concluded that such 
projects “appear to have development, 
rather than redevelopment, as their 
prime purpose.”159 The circumstances 
were similar in Tourkakis: The property 
at issue was a commercially successful 
enclave of stores and businesses, none 
of which was substandard or a threat 
to public health or safety. Instead, city 
officials sought to replace the existing 
middle-class small businesses with a 
multimillion dollar shopping center. The 
use of eminent domain for slum clearance 
or the elimination of substandard areas as 
contemplated by the Missouri Constitution 
of 1945 was predicated on the belief that 
such areas are a threat to public health 
and safety and to the welfare of the body 
politic — a proposition that does not 
warrant the use of eminent domain for the 
development of vacant land or land that, 
although perhaps suboptimal in its usage, 
is still tidy and economically productive. 
Smaller communities, however, eager for 
economic development and advancement, 
seem to be more likely to abuse eminent 
domain powers for this reason.160 And, 
while recent legislation bars officials from 
declaring agricultural land to be “blighted,” 
it does not protect residents of small 
communities who do not own farms, but 
who do own land that local bureaucrats 
think would make a good spot for a 
shopping center.
	 Finally, granting non-charter cities 
full redevelopment powers might lead to 
significant conflict with redevelopment 
plans designed at the state level. In 
contrast to the autonomy given to charter 
cities, the 1945 Constitution gives the 
General Assembly the power to pass laws 
regulating development in non-charter 

cities. Accordingly, it has established 
a number of statewide redevelopment 
mechanisms, such as the recently enacted 
“DREAM Initiative,” which facilitates 
redevelopment of downtown areas in cities 
across the state, including non-charter 
cities.161 But, in the wake of the Tourkakis 
decision, all city governments in Missouri 
are now free to implement redevelopment 
plans, with little oversight at the state 
level.162 This makes it likely that cities, 
competing to attract potential developers, 
will adopt conflicting development plans.163 
This concern is not farfetched; cities 
and states already come into frequent 
conflict over the use of tax incentives 
and land-use regulations designed to 
attract businesses. In 2004, the American 
Planning Association adopted resolutions 
calling for greater “intergovernmental and 
agency cooperation” so as to “reduce 
conflict in redevelopment planning and 
implementation efforts.”164 The rationale 
offered by proponents of government-
maintained land-use planning is to ensure 
uniformity in development schemes,165 
and some of these proponents have 
complained that “excessive reliance 
upon local governments to regulate 
land use has … created problems such 
as … conflicting land uses at municipal 
borders … [and] local governments are 
often unable to resolve intra-local land 
use disputes fairly and rationally.”166 
Autonomous, competing redevelopment 
plans would seem to entail the same 
problems. Expanded local control without 
expanded state oversight — and without 
the power of referendum to allow citizens 
to supervise city officials — is likely to 
increase conflict and make redevelopment 
planning more complicated.
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	 At bottom, the Tourkakis Court’s 
decision to allow non-charter cities to 
use eminent domain for redevelopment 
undoes one of the crucial constitutional 
distinctions between charter and non-
charter cities, and without any sound 
legal basis for doing so. The Missouri 
Constitution makes that distinction quite 
clear, and courts have long respected it. 
The Tourkakis decision eliminates that 
distinction in cases involving eminent 
domain, endangering citizens in non-
charter cities and even undermining the 
efforts of redevelopment proponents.

conclusion
	 After the United States Supreme 
Court’s decision in Kelo v. New London, 
citizens across the nation demanded 
stronger protections against the use 
of eminent domain by redevelopment 
agencies that often condemn private 
property for the benefit of politically 
well-connected private entities.167 
Although residents in some states 
gained substantive new protections of 
their property rights, most states failed 
to enact strong new protections. This is 
particularly true in Missouri, where a 2006 
law allegedly reforming eminent domain in 
reality did little to bolster property rights.168 
Given the prolific abuse of eminent 
domain in Missouri, it is particularly 
distressing to see the state’s highest court 
expand the power of eminent domain even 
further than the state legislature evidently 
intended.
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